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J. RAYMOND Me CARL ET AL. VS. JAMES M. LOUD 


Supreme Court of the District of Columbia 


James M. Loud, plaintiff 
vs. 

J. Raymond McCarl, Comptroller General 
of the United States; Dwight F. Davis, Sec¬ 
retary of War; and Kenzie W. Walker, 
Chief of Finance, United States Army, 
defendants 


In Equity No. 47777 


United States of America, 

District of Columbia , ss.: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia 


James M. Loud, plaintiff, 

vs. 


J. Raymond McCarl, Comptroller General of 
the United States, Dwight F. Davis, Secre¬ 
tary of War. and Kenzie W. Walker, Chief 
of Finance, United States Army, defendants.. 


In equity No. 47777 


Bill of complaint 


Filed December 19, 1927 

The plaintiff, James M. Loud, respectfully shows to thfe court: 

1. He is a citizen of the United States, is a lieutenant colonel, 
United States Army, retired, and resides in Maplewood, New Jersey. 

The defendant, j. Raymond McCarl, is a citizen of the United 
States, is Comptroller General of the United States, and resides in 
the District of Columbia. 

The defendant. Dwight F. Davis, is a citizen of the United States, 
is Secretary of War, and resides in the District of Columbia. 

The defendant, Kenzie W. Walker, is a citizen of the United 
States, is a major general and Chief of Finance, Unitfed States 
Army, and resides in the District of Columbia. 

2 2. That plaintiff is, and since December 1, 1899, has con¬ 

tinuously been, a commissioned officer in the Regular^ Army of 
the United States; is now, and since August 21, 1923, has been, a 
lieutenant colonel retired, and has faithfully discharged his duties as 
an officer throughout his service. 

3. As such officer of the Army plaintiff has been and is entitled by 
law to be paid and to receive certain pay and allowances provided by 
acts of Congress of the United States, and during the entire period. 
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of his services as an Army officer his pay and allowances have been 
so paid to him up to and including March 31, 1925, payments having 
been regularly made on or shortly after the last day of each month. 
For the period from April 1,1925, up to September 31,1926, Congress 
has appropriated funds covering his pay and allowances, and the 
money for the payment thereof has been actually available and has 
been turned over to and in the possession of the finance officers of 
the Army charged with the payment to the plaintiff of his regular 
pay and allowances. 

4. On or about December 22, 1926, the defendant, J. Raymond 
McCarl, pretending to act within the functions of his office of Comp¬ 
troller General of the United States, notified the plaintiff that he 
was indebted to the United States in the sum of $436.80 on account 
of overpayments in allowances for dependent mother. 

3 5. That upon the said charge of indebtedness made by the 
defendant, J. Raymond McCarl. Comptroller General, the 

recommendation of the defendant, Kenzie W. Walker, Chief of Fi¬ 
nance. United States Army, and the order of the defendant, Dwight 
F. Davis, the said sum of $436.80 was stopped against the plaintiff’s 
pay at the rate of $25 per month, and pursuant to said recommenda¬ 
tion and said order the sum of $25 per month has by the disburs¬ 
ing officers charged with paying plaintiff his pay and allowances 
been withheld from plaintiff’s pay and allowances from and including 
the month of April. 1925, to and including the month of August, 1926, 
and the sum of $11.80 was withheld for the month of September, 
1926, making a total of $436.80 withheld from plaintiff’s pay and 
allowances. 

6. Plaintiff is not indebted to the United States in the sum of 
$436.80 or any other sum. and the withholding of his pay and allow¬ 
ances as set out herein has been and is without his consent and 
over his protest. 

7. Plaintiff is advised that he is entitled to receive his full pay 
and allowances as provided and appropriated by Congress subject 
to the provisions for the disposition of all unexpended balances of 
appropriations which have remained upon the books of the Treasury 
for two fiscal years as set out in sec. 5, act of June 20, 1874 (18 Stat. 
110); that the defendants have not nor has any of them the right 

or authority to withhold or direct the withholding of his pay 

4 and allowances as an officer of the Army or to set off any 
part thereof against the said claim of indebtedness to the 

United States as arising on account of alleged overpayments in pay 
and allowances set up against him by the defendant, J. Raymond 
McCarl: that the defendant, Dwight F. Davis, Secretary of War, 
was and is without authority or right to withhold or to order or 
direct the withholding of plaintiff’s pay and allowances or any part 
thereof; that the defendant, Kenzie W. Walker, Chief of Finance, 
United States Army, was and is without authority or right to advise 
or recommend that the Secretary of War withhold or direct the 
withholding of plaintiff’s pay and allowances or any part thereof, or 
to order or direct any disbursing officer or other officer in the Finance 
Department to withhold plaintiff’s pay and allowances or any part 
thereof; that the actions of the defendants, J. Raymond McCarl, 
Dwight F. Davis, and Kenzie W. Walker, in interfering with the dis- 
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bursing officers charged with the duty of paying to the plaintiff his 
regular pay and allowances and the refusal of the disbursing officers 
to pay the same to the plantiff are unlawful invasions of the rights of 
the plaintiff, resulting in irreparable injury to him against which he 
has no adequate and complete remedy save and except in a court of 
equity. 

Wherefore, the plaintiff prays as follows: 

1. That the process of this court issue to each of the; defendants 
requiring him to appear and answer this bill. 

2. That the defendants, J. Raymond McCarl. Comptroller Gen¬ 
eral of the United States, Dwight F. Davis, Secretary of War, 

and Kenzie W. Walker, Chief of Finance, United States Army, 

5 be restrained and enjoined pendente lite, and permanently upon 
the final hearing of this cause, from and against any and all 

interference with the disbursing officers charged with the duty of 
paying to the plaintiff his regular pay and allowances of any other 
disbursing officer of the United States Army, to prevent the payment 
to the plaintiff of his regular pay and allowances, and from causing 
the withholding by said disbursing officers of any part of plain¬ 
tiff’s pay and allowances for the purpose of satisfying or liquidating 
the aforesaid alleged claim of indebtedness of $436180 set up 
against the plaintiff as set forth herein as arising on j account of 
alleged overpayments in allowances for dependent mother. 

3. That the defendants, J. Raymond McCarl, Dwight F. Davis, 
and Kenzie W. Walker, be enjoined and commanded; to pay to 
the plaintiff the sum of $361.80. the amount of plaintiff’s pay and 
allowances withheld by said defendants after the end of the fiscal 
year ending June 30, 1925, as herein set forth, and to continue to 
pay or cause to be paid to the plaintiff his regular pay an<t allowances 
in the usual and customary manner in which officers of the Army are 
paid. 

4. That a rule issue to the defendants and each of theih requiring 
them and each of them to appear at the time fixed therein and 
show cause, if any they have, why they and each of them should 
not be restrained and enjoined as aforesaid pending the I final hear¬ 
ing of this cause. 

6 And for such other, further, and general relief as the nature 
of the cause may require. 

James M. Loud, 

By Samuel T. Ansell, 

'Counsel. 

Samuel T. Ansell, 

730 Transportation Building. Washington,. D. C. 

Edward S. Bailey, 

Southern Budding , Washington, D. C., 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Personally appeared before me Helena D. Reed, a notary public in 
and for the District aforesaid, Samuel T. Ansell, who being duly 
sworn says that he is one of the attorneys for the plaintiff in the fore¬ 
going bill of complaint by him subscribed; that he has read and 
knows the contents of said bill of complaint; and that the statements 
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of fact therein made are true according to his best knowledge, infor¬ 
mation. and belief. 

Samuel T. Ax sell. 

Subscribed and sworn to before me this 15 day of December, 1927. 
[seal.] Helena D. Reed, 

Notary Public , D. C. 


i 


Rule to show cause 


Filed December 19, 1927 

* * * * * * * 


Upon consideration of the bill of complaint filed in the above-en¬ 
titled cause, it is this 19th day of December, 1927. 

Ordered, that the defendants, J. Raymond McCarl, Dwight F. 
Davis, and Kenzie W. Walker, appear in the court on the 6th day of 
January, 1928, at 10 ox-lock a. m., and show cause, if any they have 
why they and each of them should not be enjoined and" restrained, 
pending the final hearing of this cause as prayed in the said bill of 
complaint. 

Provided , That a copy of this rule be served upon the defendants 
and each of them at least two clear days before the return day herein¬ 
above fixed. 

A. A. Hoehlixg, 

Justice. 


Marshal/s return. 


Served a copy of the within rule on J. Raymond McCarl by J. B. 
Woodside, special attorney—Personally, 12/21/27. 

Dwight F. Davis, by A. G. Darrington, Adj. Gen., 12-20-27, and 
Kenzie W. Walker, personally, 12-21-27. 

Edgar C. Snyder, 

Mar shed in. and for the Dist. of Columbia. 

By W. J. Kirkland, 

Deputy U. S. Marshal. 

8 Separate answer of J. Raymond McCarl to the rule to show 

cause and to the bill of complaint 

Filed January 9, 1928 

******* 

Comes now the defendant, J. Raymond McCarl, Comptroller Gen¬ 
eral of the United States, and with all due respect to the court, objects 
to its jurisdiction in the instant matter, and without submitting him¬ 
self thereto, but appearing specially herein, in answer to the rule to 
show cause why he should not be enjoined and restrained as prayed 
in the bill of complaint and in answer to the said bill, says as follows: 

1. He admits the averments of paragraph 1 of the bill of complaint, 
that he is a citizen of the United States, is Comptroller General of 
the United States, and resides in the District of Columbia for the 
purpose of performing his official duties as Comptroller General of 
the United States, and further answering the said paragraph 1, he 
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denies personal knowledge concerning the averments therein refer¬ 
ring directly to the plaintiff and to the defendants, Davis and Walker. 

2. The plaintiff’s service and rank in the Army are matters of 
record in the War Department and are not properly for answer by 

this defendant, but it is admitted for purposes of this proceed- 

9 ing that the plaintiff is and since August 21, 1923, has been an 
officer on the retired list of the Regular Army. 

3. He admits the averments of fact in paragraph 3 of thje bill of 
complaint that plaintiff has been and is entitled by law to be paid 
and to receive certain compensation provided by acts of Corigress of 
the United States, and that Congress has appropriated funds for 
payment of pay and allowances of the Army and that the money 
for the payment thereof has been actually available, but he denies 
that during the entire period of plaintiff’s services as an Army officer 
the payments to him of pay and allowances have been in accordance 
with law up to and including March 31, 1925, and defendant declares 
the facts to be that the plaintiff was paid in excess of the allowances 
authorized for him by law and as hereinafter set forth and not 
otherwise. 

4. He denies that on or about December 22, 1925, or at any other 
time this defendant, Comptroller General of the United States, noti¬ 
fied the plaintiff that he was indebted to the United States in the sum 
of $436.80 on account of overpayments of allowances for dependent 
mother, but avers on the contrary that he has at no time raised any 
charge against the plaintiff on the books of the General Accounting 
Office and has had no dealings with the plaintiff whatever respecting 
payments of allowances for dependent mother made to the plaintiff 
subsequent to July 1, 1923, as averred in the bill of complaint. 

5. 6, and 7. He admits the averment that the plaintiff is entitled 
to receive his full pay and allowances as provided and appropriated 
by Congress subject to the piovisions for the disposition of all un¬ 
expended balances of appropriations which have remained upon the 
books of the Treasury for two fiscal years as set out in section 5, act 
of June 20,1874, 18 Stat. 110, but he denies that the plaintiff has not 

been paid up to and including September 30, 1926, his full pay 

10 and allowances authorized by law and he denies the remaining 
averments of plaintiff’s paragraphs 5, 6, and 7, except in so far 

as thev refer directlv to the defendants, Dwight W. Davis and Kenzie 
W. Walker, as to which this defendant has no knowledge, but is 
informed that the said defendants will answer separately, and states 
the facts to be as hereinafter set forth and not otherwise, to Wit: 

Section 236 of the Revised Statutes of the United States, as 
amended, by section 305 of the act of June 10, 1921, 42 Stat. 24, 
provides: 

“ All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the 
Government of the United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General Accounting 
Office.” 

Section 1 of the act of August 8, 1888, 25 Stat. 387, provides: 

“That, hereafter, whenever any deficiency shall be discovered in 
the accounts of any official of the United States, or of apy officer 
disbursing or chargeable with public money, it shall be the duty of 
the accounting officers making such discovery to at once notify the 
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head of the department having control over the affairs of said offi¬ 
cer of the nature and amount of said deficiency, and it shall be the 
immediate duty of said head of department to at once notify all 
obligers upon the bond or bonds of such official of the nature of 
such deficiency and the amount thereof. Said notification shall be 
deemed sufficient if mailed at the postoffice in the city of Washing¬ 
ton. District of Columbia, addressed to said sureties respectively, 
and directed to the respective postoffices where said obligers may 
xeside. if known; but a failure to give or mail such notice shall not 
discharge the surety or sureties upon such bond.” 

Section 1766 of the Revised Statutes of the United States pro¬ 
vides : 

" Xo money shall be paid to any person for his compensation who 
is in arrears to the United States, until he has accounted for and 
paid into the Treasury all sums for which he may be liable. In 
all cases where the pay or salary of any person is withheld in pur¬ 
suance of this section, the accounting officers of the Treasury, if 
required to do so by the party, his agent or attorney, shall report 
forthwith to the Solicitor of the Treasury the balance due; and the 
solicitor shall, within sixtv davs thereafter, order suit to be com- 

* W « / # 

menced against such delinquent and his sureties." 

The act of July 16,1892. 27 Stat. 174,177, provides: 

“ The pay of officers of the Army may be withheld under section 

seventeen hundred and six tv-six of the Revised Statutes on account 

of an indebtedness to the United States admitted or shown bv the 

•/ 

judgment of a court, but not otherwise unless upon a special order 
issued according to the discretion of the Secretary of War.” 

The act of June 10. 1922. 42 Stat. 627. section 4. effective July 1, 
1922. prescribed the degree and character of dependency re- 
11 quired to be established by an officer claiming dependency 
allowances before any payment to him by a disbursing officer 
would be authorized. The plaintiff, however, was paid dependency 
allowances without his having established such dependency and in 
the settlement and adjustment by the General Accounting Office of 
the accounts of Army Disbursing Officers Lieutenant E. W. Wilson, 
and Major Carl Halla. there were discovered deficiencies of $383.60 
and $53.20 in their accounts for August, 1923. and October, 1923, 
respectively, aggregating $436.80. which represented improper pay¬ 
ments of dependency allowances the said disbursing officers had 
made to the plaintiff for the period from [March 1. 1923. to October 
31. 1923. Thereupon credit for the improper payments was dis¬ 
allowed the disbursing officers in such settlement and adjustment of 
their several accounts, and this determination respecting the accounts 
of the disbursing officers and the amount lawfully- due the plaintiff 
under existing appropriations is made by law "conclusive on the 
executive branch of the Government and is not subject to review in 
a proceeding of this character. 

The disburing officers thus having become liable to have their 
own compensation stopped entirely pursuant to the statutory pro¬ 
visions cited and their respective sureties likewise having become 
liable to satisfy the United States for the improper payments made 
to the plaintiff, discharged their liability and that of their sureties 
and received credit in their several disbursing accounts by causing 
a report to be presented to this office under date of October 5, 1926, 


7 


J. RAYMOND McCARL ET AL. VS. JAMES M. LOUD 

from the office of the Chief of Finance, U. S. Army, which showed 
that there had been collected from the plaintiff, a retired Army 
officer, at the rate of $25 per month from April, 1925, to August, 
1926, inclusive, and $11.80 for the month of September, 1926, the 
sum of $436.80, to satisfy the sum of the aforesaid deficiencies aggre¬ 
gating $436.80, and for credit of the account of the United 
States. 

12 The plaintiff having claimed and obtained public money to 
which he was not entitled and for which he has never mani¬ 
fested and does not now manifest in his bill of complaint any 
inclination to make restitution other than has been done on 
the initiative and sole responsibility of Army disbursing officers 
and the Secretary of War through the adjustment of debit 
and credit items in the plaintiff’s open account between April 
1, 1925, and September 30, 1926, is not entitled to the aid of 
a court of equity in obtaining a substantially equivalent sum from 
the United States Treasury asserted to be due him as compensation 
as an officer on the retired list of the Regular Army, but withheld 
from him by Army disbursing officers during the period April, 
1925, to September, 1926, inclusive, there being for consideration 
the plaintiff’s entire account, both debits and credits, to determine 
what he is entitled by law to be paid at any particular time; which 
account for the period of plaintiff’s service discloses, upon Examina¬ 
tion in this office for the periods prior to September 30, 1926, that 
the plaintiff has received in full all the pay and allowances provided 
for him under the general statutes and appropriations made by the 
Congress of the United States: the matter presented by the bill of 
complaint, moreover, being palpably nothing more or less than a 
claim for a money judgment, which this court of equity may not 
entertain and the facts of the matter being, as disclosed qpon the 
bill and this answer, that there is no injury intended or threatened 
against the plaintiff and that nothing has heretofore been done to 
his injury by this defendant. 

It is further declared in answer to paragraphs 5, 6, and 7 of the 
plaintiff’s bill of complaint that if decree is issued as prayed it will 
become the duty of this office to resettle the disbursing accounts of 
the aforesaid Lieutenant E. W. Wilson and Major Carl Halla. and 
find deficiencies therein for the amounts of $383.60 and $53.20, 
respectively, for which they have heretofore been allowed credit 
upon the faith of their report that collection had been made 

13 from the plaintiff and that the interests of these disbursing 
officers, who have not been made parties to this action, as 

well as the interests of the United States, the matter being one which 
involves the public funds, will be prejudiced by reason of the long 
acquiescence and laches of the plaintiff, he'having, by his delay of 
nearly three years since collection was undertaken against him, 
induced, both the disbursing officers and the United States to a con¬ 
dition of repose which should not now be disturbed as a result of 
this extraordinary proceeding for mandatory injunction, and there¬ 
fore this defendant says the plaintiff is barred by reason of his 
laches from the relief which He seeks. Furthermore, the abincon- 
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venienta dictum of the court in the case of McCarl v. Cox does not 
apply in the case of this plaintiff who during the period over which 
collections were reported to have been made from him is shown by 
the averments of his bill of complaint to have been an officer on the 
retired list of the Regular Army. 

13 And this defendant, Comptroller General of the United 
States further says that in the instant matter the court is neces- 

sarilv sitting as a Federal court under the provisions of section 61 of 
the Code of Law for the District of Columbia, 31 Stat. 1199, and sec¬ 
tion 262 of the Judicial Code of 1911, 38 Stat. 1162, with the power to 
issue the extraordinary writ of injunction only in those matters 
in aid of its original jurisdiction as a Federal court and not as an 
original proceeding and as distinguished from its jurisdiction orig¬ 
inally as a county court, county of 'Washington, Maryland, under 
the provisions of section 68 of the Code of Law for the District of 
Columbia which provides that— 

“The said supreme court may, in its appropriate special terms, 
issue writs of quo warrante, mandamus, prohibition, seire facias, 
certiorari, injunction, prohibitory and mandatory, ne exeat, and 
all other writs known in common law and equity practice that may 
be necessary to the effective exercise of its jurisdiction. Any 
justice of said court may issue writs of habeas corpus, to inquire 
into the cause of detention or to discharge on giving bail.” 
McGowan v. Noody, 22 App. D. C. 148. 

Overpayments at one time may be recovered in credits afterwards 
coming in through settlements of claims and accounts. 

14 Burchard v. United States, 125 U. S. 176. 

The sole purpose of the decree of injunction as prayed for 
would be money judgment against the United States and should not 
be granted. Parkersburg v. Brown , 106 U. S. 487, 500. 

Wherefore, this defendant asserts and objects that this court is 
without jurisdiction in the instant matter to issue the extraordinary 
writ of injunction against the said defendant, it not appearing to- 
be in aid of any original jurisdiction of this court in the said matter, 
nor may injunction be made to serve the function of a writ of 
error tc review the action of this defendant, the matter appearing 
as one in the settlement and adjustment of public accounts and 
claims within the judgment and discretion of this defendant. See 
paragraph 20, section 24, act of March 5, 1911, 36 Stat. 1093, and 
section 145 of said act, 36 Stat. 1136, 1137. The Shade Ship case, 
No. 211, October term. 1926, decided by the Supreme Court of the 
United States, April 18, 1927; United States v. Lynch , 137 U. S. 
280-6, (1890); Barber v. Hatfield. 4 Fed. (2d) 245, 1925; Emerson 
v. Baker, 3 Fed. (2d) 830; Bailey v. George, 259 U. S. 16; Crosier v. 
Krupp, 224 U. S. 290; Howden <& Company v. Standard Shipbuild¬ 
ing Corporation ., 17 Fed. (2d) 530; Louisiana v. McAdoo (1914) 
234 U. S. 627; Work v. Rives, (1925) 267 U. S. 175; and McAllister 
v. United States, 141 U. S. 183-184, 35 L Ed. 696. 

This defendant, therefore, having fully answered the rule to 
show cause and the bill of complaint prays this honorable court 
to deny the plaintiff’s prayer for an injunction and to dismiss the 
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bill of complaint filed herein, so far as the same is directed against 
him, and that he may have his costs. 

J. Raymond McCarl, 

Comptroller General of the United States , Defendant. 

R. L. Golzi, Solicitor, 

H. O. Hoagland, Attorney , 

Attorneys for Comptroller General 

of the United States, Defendant. 

15 District of Columbia: ss: 

I, J. Raymond McCarl, on oath state that I havp read the 
foregoing answer by me subscribed, and know the contents thereof, and 
that the matters and things therein set forth I verily believe to be 
true. 

J. Raymond McCarl. 

Subscribed and sworn to before me this 5th day of January, 1928- 
[seal.] A. R. Gard, 

Notary^ Public. 

16 Motion to discharge rule to show cause 


Filed January 12, 1928 

* * * * * \ * 

Now come the defendants, Dwight F. Davis, Secretary of War, 
and Kenzie W. Walker, Chief of Finance, United States Army,, 
by Peyton Gordon, United States attorney, their attorney, and 
move the court to discharge the rule to show cause filed herein and 
for grounds thereof state as follows: 

1. The bill of complaint is without equity. 

2. It is apparent upon the face of the rule to show cause that 
the plaintiff has a plain, complete, and adequate remedy at law. 

3. The rule to show cause sets forth no facts which, if true, would 
entitle the plaintiff to relief in a court of equity. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 
Attorneys for defendents , Dwight F. Davis 

and Kenzie W. Walker. 

Motion to dismiss bill of complaint 
Filed January 12, 1928 


* * * * * * * 

I 

Now come the defendant’s Dwight F. Davis, Secretary of War, 
and Kenzie W. Walker, Chief of Finance, United States Army, 
by Peyton Gordon, United States attorney, their attorney, and 
move the court to dismiss the bill of complaint filed herein and for 
grounds thereof state as follows: 

1. The bill of complaint is without equity. 

2. It is apparent upon the fact of the bill of complaint 
17 that the plaintiff has a plain, complete, and adequate remedy 
at law. 
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3. The bill of complaint sets foi’th no facts which, if true, would 
entitle the plaintiff to relief in a court of equity. 

Peyton' Gordon’, 

United States Attorney. 

Leo A. Rover, 

Assistant United States Attorney. 

Attorneys for defendants: 

Dwight F. Davis 
and Ken’zie W. Walker. 

Decree of injunction 

Filed June 25. 1928 

♦ 

This cause came on to be heard at this term on rule to show cause 
and answer of defendant McCarl to said rule and to the bill of com¬ 
plaint and the motions of defendants Davis and Walker to dismiss 
the plaintiff’s bill of complaint. After argument bv counsel the 
parties hereto, by their respective counsel, having stipulated in open 
court that the return and answer of defendant McCarl to said rule 
and bill of complaint shall stand and be taken as and for the 
answer of said defendant to the bill of complaint and defendants 
Davis and Walker having elected in open court to stand upon their 
motions to dismiss, and all parties hereto, by their respective coun¬ 
sel. having further stipulated that a final decree be taken at this 
time, it is by the court this the 25 day of June. 192S, 

Adjudged, ordered, and decreed, viz. the defendants J. Raymond 
McCarl. Comptroller General. Dwight F. Davis, Secretary of War, 
and Kenzie W. Walker. Chief of Finance. United States Army, 
and their respective subordinates in the General Accounting 
18 Office and the War Department be, and they and each of 
them are, herebv enjoined and restrained from anv and all 
interference with the disbursing officer in charge of plaintiff s ac¬ 
count, to prevent the payment to the plaintiff of the sum of $436.80 
withheld from plaintiffs pay and allowances to and including the 
month of September. 1926, and from causing the withholding of 
any part of plaintiff’s pay and allowances for the purpose of liqui¬ 
dating the disputed claim of $436.80 set up against the plaintiff as 
arising on account of payment of defendant’s mother allowances as 
mentioned in said bill of complaint; and said defendants and their 
respective subordinates in the General Accounting Office and in the 
War Department are also enjoined and restrained from withholding 
or causing to be withheld from plaintiff his pay and allowances as 
an officer of the United States Army, or any part thereof, or from 
interfering in any manner with the payment to the plaintiff of his 
pay and allowances, or any part thereof, by reason of said disputed 
claim; and the defendants, Dwight F. Davis and Kenzie W. Walker, 
and their subordinates in the War Department are enjoined and 
commanded to cause to be paid and to pay to the plaintiff any and 
all sums heretofore withheld from plaintiff’s pay and allowances 
because or by reason of said disputed claim, and to continue to pay 
to the plaintiff his regular pay and allowances in the usual and 
customary manner in which officers of the Army are paid, notwith- 
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standing any disputed claim or demand set up against plaintiff as 
mentioned in said bill of complaint. 

And the plaintiff shall have his costs to be taxed by the cjlerk of 
the court against the defendants. 

By the court: 

W. Hrrz, Justice. 

19 Objected to as to form and substance because the appropria¬ 
tion under which payment is to be made is not found and 
decided. Article 1, section 9. of the Constitution provides that no 
money shall be drawn from the Treasury, but in consequence of ap¬ 
propriations made by law and the act o±” June 20, 1874, 18 Stat. 110, 
as amended, requires the Secretary of the Treasury to cause all unex¬ 
pended balances of appropriations, with certain exceptions hot here 
material, to be carried to the surplus fund and covered into the 
Treasury. 

R. L. Golze, 

Attorney for the defendant, McCarl. 

Leo A. Rover, 

Attorney for the defendants, Davis and Walker. 

From the foregoing order the defendants note an appeal in open 
court to the Court of Appeals of the District of Columbia, ahd move 
that said appeal shall operate as a supersedeas which motion hereby 
is denied. j 

W. H., Justice. 


Designation of record 
Filed July 12, 1928 j 

He He He He He He He 

The clerk will please prepare a transcript of the record in the 
above-entitled cause, on appeal to the Court of Appeals of the District 
of Columbia, and include therein the following: ! 

1. Rule to show cause and bill of complaint. 

2. Separate answer of the defendant, J. Raymond McCarl, Comp¬ 
troller General of the United States, to the rule to show cause and 
to the bill of complaint. 

3. Motion of the defendants, Dwight F. Davis, Secretary! of War, 
and Kenzie W. Walker, Chief of Finance, United States Army, to 

dismiss the rule to show cause. 

20 4. Motion of the defendants, Dwight F. Davis, Secretary of 

War, and Kenzie W. Walker, Chief of Finance, United States 
Army, to dismiss the bill of complaint. j 

5. Decree entered by the court June 25, 1928, and all indorsements 
thereon. 

6. Assignment of errors. 

7. This designation of record. 

Leo A. Rover, 

United States Attorney, 
Attorney for defendant. Secretary of War. 

R. L. Golze, 11 
Attorney for the defendant, 
Comptroller General of the United States. 
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We acknowledge service of the foregoing designation of record 
and receipt of a copy thereof this 12th day of July, 1928. 

S. T. Ansell, 

E. S. Bailey, 
Attorneys for the plaintiff. 

21 Assignment of errors 

Filed Aug. 30, 1928 

Now come the defendants, J. Raymond McCarl, Comptroller 
General of the United States. Dwight F. Davis, Secretary of War, 
and Kenzie W. Walker, Chief of Finance. United States Army, by 
their attorneys, and assign for error that the court erred: 

1. In directing the payment of pay to the plaintiff for a period 
it is shown by the answer of the defendant. Comptroller General 
of the United States, and not denied by the plaintiff, the appropria¬ 
tions for which have been covered into the Treasury pursuant to the 
requirement in that respect contained in the act of June 20, 1874, 
18 Stat. 110. 

2. In directing the payment to be made to the plaintiff of pay 
which the answer of the defendant, Comptroller General of the 
United States, shows there is no appropriation available to pay. 
which fact is admitted by the plaintiff, and article 1, section 9 of 
the Constitution of the United States forbids withdrawal of moneys 
from the Treasury of the United States except in consequence of 

appropriations made by law; and thus the decree can not 

22 lawfully be complied with by defendants. 

3. In granting judgment to the plaintiff on bill and answer 
of the defendant, Comptroller General of the United States. 

Leo A. Rover, 

United States Attorney , 

Attorney for the Defendants , Secretary of War, 

and Chief of Finance, United States Army. 

(Sgd.) R. L. Golze, 

H. H. Hoagland, 

Attorneys for the defendant , 

C omptroller General of the United States. 

Samuel T. Ansell, 

Edward S. Bailey, 

Attorneys for plaintiff. 

Please take notice that we are this 30th day of August, 1928, filing 
the foregoing assignment of errors. 

Leo A. Royer, 

United States Attorney , 

Attorney for the Defendants , Secretary of War, 

and Chief of Finance , United States Army. 

(Sgd.) R. L. Golze, 

H. H. Hoagland, 

Attorneys for the defendant , 
Comptroller General of the United States. 
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23 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 22, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
•which is made part of this transcript, in cause No. 47777 in equity, 
wherein James M. Loud is plantiff and J. Raymond McCarl, Comp¬ 
troller General, et al. are defendants, as the same remains upon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said^District, this 
31st day of August, 1928. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Chas. B. Coflix, 

Assistant Clerk. 

I 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
4827. J. Raymond McCarl, Comptroller General of the United 
States, et al., appellants, vs. James M. Loud. Court of Appeals, Dis 
trict of Columbia. Filed Sept. 5, 1926. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1928 

i 

No. 4827 

I 

• i 

J. Raymond McCarl, Comptroller General of the 
United States; Dwight F. Davis, Secretary of 
War; and Kenzie W. Walker, Chief of Finance, 
United States Army, appellants 

v. 

• I 

James M. Loud, appellee 


BBIEF FOB APPELLANTS 


STATEMENT OF THE CASE 

This is an appeal from a final decree granting 
an injunction entered in the Supreme Court of the 
District of Columbia, June 25,1928, restraining the 
appellants from interfering with the payment of 
salary to appellee and directing the appellants, 
Dwight F. Davis, Secretary of War, and Kenzie 
W. Walker, Chief of Finance, U. S. Army, to cause 
to be paid and to pay to the appellee $436.80 for 
pay and allowances alleged to be due him as an 
officer of the United States. 

26777—28 (1) 




2 


The appellee, James M. Loud, a lieutenant col¬ 
onel, United States Army, retired, residing at 
^Xaplewood, New Jersey, as plaintiff, filed hjis bjll 
of complaint December 19,1927, on the equity side 
of the Supreme Court of the District of Columbia, 
against the appellants, J. Raymond McCarl, Comp¬ 
troller General of the -United States, Dwight F. 
Davis, Secretary of War, and Kenzie W. Walker, 
Chief of Finance of the United States Army (R. I.),, 
setting forth that there had been withheld from ap¬ 
pellee’s compensation, as a retired officer of the 
Army, $436.80 by reason of a notice to him on or 
about December 22,1925, from the appellant, Comp¬ 
troller General of the United States, that he was in¬ 
debted to the United States for unauthorized pay¬ 
ments of compensation which previously had been 
made to him in that sum and that such withholding 
of compensation had been by the disbursing officer 
in charge of appellee’s account upon the recom¬ 
mendation of the appellant, Chief of Finance, IT. S. 
Army, and the order of the appellant, Secretary of 
War (R. 2), and praying, in so far as material to 
this appeal, that of the $436.80 thus withheld from 
appellee’s compensation, the appellants be enjoined 
and commanded to pay to the appellee $361.80 with¬ 
held “after the end of the fiscal year ending. June 30, 
1925” (R. 3), it particularly having been recognized 
and apparently conceded by the appellee in his bill 
of complaint that section 5 of the act of June 20, 
1874, 18 Stat. 110, precludes the appellants from 


paying him- the $75 ^withheld f^om jbis .©^mpgnsa|:ion 
years (R. 2, 3). 

• .. -J >, j j , 4 . ' i * , *, 

Rule to show cause was issued December 19,1927. 
(R. 4.) 

*. / * • \ j 

The appellant, J. Raymond MeCarl, Comptroller 
General of the United States, filed a separate an- 
swer to the rule to show cause and to the bill of 
complaint, and prayed therein that .the bill of com- 
plaint, so far as directed against him, be dismissed. 

(R- 4 - 9 .) ' ‘ ‘ 

The appellants, Dwight F. Davis, Secretary of 

War, and Kenzie W. Walker, Chief of Finance, 

->■ ■ 7 i* -f • . n .-S 7 V i o i; :*C “ijTu#V/ 

U. S. Army, filed motions January 12, 1928, re- 
spectively to discharge the rule to show cause and 
to dismiss the bill of complaint. (R. 9-10.) 

* t - *■ . ,>*. vUt^F:vur vi ;v - ^ . 

After argument it was stipulated by counsel in 

** .'i - * ; ' •> \i A i;.r;a •<*,. - f * -‘G 

open court on behalf of all parties to the proceed- 

- *«• . • ' l ‘X • J/ * ‘ m *i * J. „ -1 ; i 1 : (i <. rr- 

ing that thev severally would stand on their re- 
spective pleadings as enumerated and that final de¬ 
cree be taken thereon. (R. 10.) 

' * ’ . ' ■ a ■ :** .•*. i : ,X \ ■ . ' ! • . 

In this situation of the record the material facts 

. ; )i>; - * r’. m* • *;<' .*■ - j .\ :‘-S^ 

admitted or stated in the answer of the appellant, 
J. Ra^unond MeCarl, Comptroller General of the 
United States, are not in dispute. (R. 4-9.) 

The facts thus established are that the appellant, 

Comptroller General of the United States, did not 

o-c. r”.vw i .< ; n r 

notify the appellee on or about December 22, 1925, 

•• x i * : ixr&W'f - •-! *.f; f >0 *V',b GH * 

or at any other time, of an indebtedness due from 

/ Ci: •*'. . i .i i .£r r ?, L w'A 

him to ,the United States, but, on . the contrary. 
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that in the settlement and adjustment, pursuant to 
requirements of statutory law, of the disbursing 
accounts for August, 1923, and October, 1923, of 
Army Disbursing Officers Lieutenant E. W. Wil¬ 
son and Major Carl Halla the appellant, J. Ray¬ 
mond McCarl, Comptroller General of the United 
States, discovered deficiencies of $383.60 and $53.20 
respectively, aggregating $436.80, and representing 
overpayments of compensation as a retired Army 
officer found to have been made by the said dis¬ 
bursing officers to the appellee for the period March 
1, 1923, to October 31, 1923. Credit accordingly 
was disallowed for the sum of $436.80 in the settle¬ 
ment of the disbursing accounts of the responsible 
disbursing officers. (R. 5, 6.) 

The responsible disbursing officers thus having 
become liable to have their own compensation en¬ 
tirely stopped pursuant to the requirement in that 
respect contained in section 1766, Revised Statutes, 
or otherwise to satisfy the resultant deficiencies, 
thereafter caused to be reported collections from 
the appellee, through the stoppage of his current 
compensation as a retired Army officer, and deposit 
thereof to the credit of the United States, at the 
rate of $25 per month from April, 1925, to August, 
1926, inclusive, and of $11.80 for the month of 
September, 1926, and thus, in September, 1926, 
prior to the decision of the Pence case in this court 
April 4,1927, 57 App. D. C. 159, and approximately 
15 months prior to the filing of the appellee’s bill 
of complaint December 19, 1927, there fully had 
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i 


. i 

been collected from him the $436.80 he claims in 
his bill of complaint to have been withheld from 
. _ his compensation, and the responsible disbursing 
officers had credit in their respective disbursing 
accounts for such reported collections. (R. 6-7.) 

The appellee’s bill of complaint concedes, and the 
answer of the appellant, Comptroller General of the 
United States, clearly shows, that by reason of Sec¬ 
tion 5 of the act of June 20,1874,18 Stat. 110, there 
has been no appropriation available since June 30, 
1927, from which there could be paid to the ap¬ 
pellee the $75 withheld at the rate of $25 per months 
from the appellee’s compensation as a retired Army 
officer for the months of April, May, and June, 
1925. (R. 2,3,5, 7.) j 

Notwithstanding, over objection by the appel¬ 
lants to the form of the decree and without deter¬ 
mining whether there were available appropria¬ 
tions, the court on June 25, 1928, entered a decree 
directing the appellants, Dwight F. Davis and Ken- 
zie W. Walker, to cause to be paid and to pay 
to the appellee “any and all sums”—that is, 
$436.80—theretofore withheld from his compensa¬ 
tion and enjoined and restrained the appellants and 
their respective subordinates from any and all in¬ 
terference with the disbursing officer in charge of 
appellee’s account to prevent the payment to him of 
the said sum of $436.80. (R. 16-11.) •; 

The appellants noted an appeal in open court 

June 25,1928. (R. 11.) : - | 

r , • ' r v ' 1 T • [ ■ . 
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ASSIGNMENTS oe errors 


f 


The court erred: 

1. In directing the payment of pay to the plain¬ 
tiff for a period it is shown by the answer of the 
defendant, Comptroller General of the United 
States, and not denied by the plaintiff, the appro¬ 
priations for which have been covered into the 
Treasury pursuant to the requirement in that re¬ 
spect contained in the act of June 20, 1874, 18 
Stat. 110. 

' • i . 

2. In directing the payment to be made to the 
plaintiff of pay which the answer of the defendant, 
Comptroller General of the United States, shows 
there is no appropriation available to pay, which 
fact is admitted by the plaintiff, and article 1, sec¬ 
tion 0, of the Constitution of the United States for- 

withdrawal of moneys from the Treasury of 


the United States except in consequence of appro¬ 
priations made by law, and thus the decree can not 
lawfully be complied with by defendants. 


3. In granting judgment to the plaintiff on 
and answer of the defendant, Comptroller Genera! 
of the United States. 

J*i. i lu 

POINT OF LAW 

f f , • i . - . . 

* % v 

The assignments of error involve the considera¬ 
tion of a single point of law, viz: 

The power of the Court to compel payment of 

• - ■ • * • ■.. • » , • 

THE SALARY OF A RETIRED OFFICER OF THE UNITED 

j I- ■ 

States Army by mandatory injunction after the 

* * •••* * > •' - 4 . ' 

UNEXPENDED BALANCE OF THE APPROPRIATION FROM 


‘ r V *. 
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W#fCH IT IS AUTHORIZED TO BE PAID HAS BEEN 
ERED' INTO THE GENERAL FUND OF THE TREASURY 
PURSUANT TO REQUIREMENTS OF STATUTORY LAW AND 


# , t . . ^ I 

THUS IS NOT SUBJECT TO THE ORDER OR CONTROL OF 
THOSE AGAINST WHOM THE ORDER OF THE COURT IS 


DIRECTED. 


ARGTTttENT 


The Constitution 


No Money shall be drawn from the Treas¬ 
ury, but in Consequence of Appropriations 
made by Law; and a regular Statement and 
Account of the Receipts and Expenditures 
of all public Money shall be published from 
time to time. (Article 1, section 9, clause 7.) 

The Law 


* * * the following sums are appropri¬ 

ated out of any money in the Treasury not 
otherwise appropriated, for the military and 
nonmilitary activities of the War Depart¬ 
ment, for the fiscal year ending June 30, 
1925, and for other purposes, namely: 


Finance Department. j 

Pay, and so forth, of the Army. 

Pay of Officers: For pay of officers of 
the line and staff, $30,338,000: * * *. 

* * * * * | 
Pay of Persons with Retired Status: 

. ,.. i , t. . , 

For pay of the officers on the retired list, 
$7,032,357. . , ' 1 

For increased pay to retired officers on 
active duty, $2*14,470. (Act June 7, 1924, 
<&ap. 29l, 43 Stat. 477, 481.) i 
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From and after the first day of July, 
eighteen hundred and seventy-four, and of 
each year thereafter, the Secretary of the 
Treasuiy shall cause all unexpended balances 
of appropriations which shall have remained 
upon the books of the Treasury for two fis¬ 
cal years to be carried to the surplus fund 
and covered into the Treasury: Provided, 
That this provision shall not apply to per¬ 
manent specific appropriations, appropri¬ 
ations for rivers and harbors, lighthouses, 
public buildings, or the pay of the Navy and 
Marine Corps; but the appropriations 
named in this proviso shall continue avail¬ 
able until otherwise ordered by Congress, 
* * *. (Act June 20, 1874, c. 328, sec. 5, 
18 Stat. 110, as modified by acts July 26, 
1886, c. 781, sec. 2, 24 Stat. 157, and March 3, 
1919, c. 99, sec. 6,40 Stat. 1309.) 

No specific or indefinite appropriation 
made hereafter in any regular annual ap¬ 
propriation act shall be construed to be per¬ 
manent or available continuously without 
reference to the fiscal year unless it belongs 
to one of the following * * * classes: 
“Rivers and harbors,” “lighthouses,” “pub¬ 
lic buildings,” and “pay of the Navy and 
Marine Corps” last specifically named and 
excepted from the operation of the provi¬ 
sions of the so-called “covering-in Act” ap¬ 
proved June twentieth, eighteen hundred 
and seventy-four, or unless it is made in 
terms expressly providing that it shall con¬ 
tinue available beyond the fiscal year for 
which the appropriation Act in which it is 




contained makes provision. (Act August 24, 
1912, c. 355, sec. 7, 37 Stat. 487, as modified 
by act March 3, 1919, c. 99, sec. 6, 40 Stat. 
1309.) | 

It is desired to be observed at the outset that 

! 

this case is distinguished from the ease of McCarl, 
etc., et dl. v. Pence, 57 App. D. C. 159, and other like 
cases in that at the time appellee in this case filed 
his bill of complaint, December 19, 1927, the ap¬ 
propriation had lapsed and no appropriation then 
was, nor since has been, available or under the con¬ 
trol of any of the appellants, from which there could 
be paid to the appellee that portion of the com¬ 
pensation he alleges to have been withheld from him 
which was provided for in the Army appropria¬ 
tions for the fiscal year ending June 30, 1925, and 
which the court below has included in the sum 
directed to be paid. And also, the payment of com¬ 
pensation was withheld from the appellee by dis¬ 
bursing officers to balance their disbursing accounts 
so that their own pay would not be withheld, pur¬ 
suant to sec. 1766, Revised Statutes. 

In the Pence case, supra, stoppages were made at 
$35 per month from the officer’s compensation com¬ 
mencing with his compensation for September, 
1924, and continued up to January, 1926, by which 
time the sum of $595 had been withheld—that is, 
there was involved compensation under appropria¬ 
tions for the fiscal years ending June 30, 1925, and 
June 30, 1926, available, unless exhausted (which 
was not contended), until June 30, 1927, and June 
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30,1928, respectively. The bill of complaint having 
been filed in the case February 17,1926 (appellant’s 
brief in Pence case p. 1), final decree for injunction 
having been entered in the court below on August 
20,1926 (appellant’s brief in Pence case, p, 6), and 
affirmed on appeal in this court April 4,1927, there 
was no question there of appropriations having 


lapsed for the years for which compensation was 
directed to be paid, although it was unsuccessfully 
urged by the appellants, as a reason why in junction 
should not have issued, that the particular items 
stopped against the officer’s pay, having been cov- 
ered into the Treasury as credits to the lapsed ap¬ 
propriations for the years 1918-192i from which 
overpayments in the sum of $1,609.08 previously 
had been made to Pence, could hot be paid except 
on reappropriation by Congress. 

A diligent examination of the pertinent authori¬ 


ties has failed to discover a single reported case 
wherein a court, either by mandamus or mandatory 


injunction, heretofore has directed the payment of 


a liquidated sum of public money to a public officer 
as salary or compensation under the circumstances 
shown by the record in this case, that is, one where¬ 
in it has been brought to the attention of the court 

, . j « '. • t , * v. ~ r . ' \ 

in the bill of complaint and by the officials charged 
by statutory law with the duty of ascertaining file 
availability of appropriations that none is avail¬ 
able and wherein the law, of which the court is 
bound to take judicial notice, (alsp brought to its 
attention) clearly negatives availability of appro- 
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priation, or of any funds, sftfej'ec^ to control or dis¬ 
bursement by the officials against whoffi the man¬ 
date is directed, from which' payment may fee made. 
There is an embarrassment of authorities; however, 
that mandamus or mandatory injunction may not 
issue in sh’ch circumstances, and if it be appropri¬ 
ate to put forward authorities on a proposition so 
elementary the following are selected for considera¬ 
tion : j 

AUTHORITIES j 

The entire control of public moneys is in Con- 

*?• • • • .* j 

gress— vide the provisions of the Constitution, arti¬ 
cle 1, section 9, clause 7. j 

The absolute control of the rnonevs of the United 

V 

t - * . - • ; » • 

States is in Congress; Congress is responsible for 
its exercise of this great power only to the people, 
and it is entirely within the power of Congress to 
indicate the class of persons who shall not be paid 
out of the general appropriations, but shall cpine 
to Congress for relief. Congress has a constitu¬ 
tional right to prohibit the courts and the officers 
of the Government from passing upon of paying 
claims of specified persons or classes of claimants. 
( Hart’s case (1880) 16 Ct. Cls. 459, 484, affirmed 
(1886) 118 U. S. 62.) [ •" 

The disposition of the public moneys is in the dis¬ 
cretion of Congress whose reasons eah not be in¬ 
quired into nor its will thwarted by executife 
Officers or by the courts. ( MtMford v. United 
States (1896), 31 Ct. CIS. 210.) r 


.. i ' i 
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Authority for the use of public money can not 
arise without very clear terms requiring it. (18 
Op. Atty. Gen. 174,176.) 

For the court to sustain the granting of a man¬ 
datory writ in this case would be for the court to 
go directly contrary to the statutory provisions in 
the cited surplus fund act of June 20, 1874. The 
mischief intended to be remedied by the act was 
that of appropriations continuing available for the 
payment of Government obligations for a longer 
period than three fiscal years from the date on 
which the appropriations first became available; 
that is, the statute fixes the definite period of three 
fiscal years within which the appropriations, other 
than those specifically excepted, are subject to the 
order or certificate of administrative or accounting 
officers of the Government to pay obligations of the 
United States for which the appropriations were 
made, and thereafter requires that those seeking 
payment under such appropriations not be paid, 
except pursuant to reappropriation by the Con¬ 
gress. (15 Op. Atty. Gen. (1877) 357.) 

It follows that the absence of an appropriation 
is a complete defense to an application for man¬ 
damus or mandatory injunction to require the pay¬ 
ment of the salary of a public officer or employee. 

The appellee permitted the period of availability 
of the appropriation to lapse before asserting the 
so-called equitable right not to have the pay with¬ 
held. Mandamus does not lie to compel payment of 
the salary of a public officer or employee who takes 
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no steps, as in the instant ease, to compel payment 
of his salary until after the appropriation the legis¬ 
lature has made therefor has lapsed and the unex¬ 
pended balance has been returned into the general 
fund of the Treasury in compliance with statutory 
law. (People ex rel. Downs v. Brown (1917) 281 
Ill. 390,118 N. E. 67, reported at 5 A. L. R. 563, and 
treatment of the subject in subdivision II a, of the 
annotation to Mattox v. Board of Education com¬ 
mencing 5 A. L. R. 572.) j 

i 

No officer of the Government can pay a debt due 
by the United States without an appropriation of 
Congress, and, there being no appropriation avail¬ 
able, payment of a claim for such debt by govern¬ 
ment officials can not be compelled by mandamus. 
(Reeside v. Walker (Dist. Col. 1850) 11 How. 272, 
291.) If the claim of appellee is well founded tjhe 
remedy is to be found in the Court of Claims for 
payment of whose judgments Congress may appro¬ 
priate. 

i 

A general pardon and amnesty granted by the 
President has been held not to entitle one receiving 
their benefits to the proceeds of his property pre¬ 
viously condemned and sold under a confiscation 
act, after such proceeds have been paid into the 
Treasury, as money once in the Treasury can be 
withdrawn only in consequence of an appropriation 
made by law. (Knote v. United States (Ct. Cls. 
1877), 95 U. S. 149, 154 ; 8 Op. Atty. Gen. 281.) 

A mandatory injunction, like a mandamus, is an 
extraordinary remedial process which is granted 


i 




not as a matter of right but in fhe exercise of sound 
judicial discretion. It issues to ^remedy a wrong, 
not to promote one, and its office is to enforce, pot 
to establish, legal right. (Morrison y. Work, 266 
U. S. 481, 490; United States v. Beming, 57 App. 
D C 223.) 

The failure to pay the salary of a public officer 
is an official delinquency subject to be summarily 
corrected by mandamus or mandatory injunction 


only if the duty to pay be at once plain, imperative, 
and entirely ministerial; the duty not only must be 
merely ministerial but it must be a duty which ex¬ 
ists at the time when application is made for a sum¬ 
mary order to compel payment, and there is no duty 


to pay if there is no available appropriation in the 
custody or control of those against whom the order 
is sought, at the time of application. (Ness y. 
Fisher, 223 U. S. 683, 694; Smith v. Jackson, 241 
Fed. 747, 761; affirmed 246 U. S. 388 ; 20 Op. Atty. 
Gen. 626.) 


In the leading case of Smith v. Jackson, cited, 
which principally has been relied upon in the re¬ 
cent proceedings by mandamus and injunction on 
the part of Army and Navy officers to compel pay¬ 


ments of their current salary, without deductions 
for previous overpayments made to them, it is 
pertinent to note that the relator, Wjn. H. Jackson, 

• V.’ ' \ ** *• i I-,*'. !.;>•! S. • V ... 

Judge of the District Court of the Canal Zone, in 


his petition for writ of mandamus against the re- 
spondent, H. A. A. Smith, Auditor of the Panama 
Canal, to compel the payment of salarv withheld 
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by th,e respondent, was careful to allege that there 
had been an appropriation of funds by the Congress 
for the payment of his salary in a certain amount, 
that said funds at the time of filing petition were 
available for that purpose and were in the custody 
and under the control of the respondent whose 
duty it was to make payment. None of these allega¬ 
tions was denied by the respondent except it was 
contended the salary might be withheld to satisfy a 
debt found by the respondent, Auditor, to be diie 

' * , i 

the United States from the relator. The court 
found, as alleged by the relator, that appropriation 
for his salary by the Congress had been made In 
a specific sum, that the appropriation was available, 
in the custody or under the control of the respond¬ 
ent when the petition for mandamus was filed and, 
consequently, that the duty to pay merely was min¬ 
isterial. The repeated iteration of these findings 
in the lengthy opinion of Clayton, District Judge, 
which was adopted in its entirety on appeal, dem¬ 
onstrates how essential is the availability of an ab- 
propriation to the granting of such an order. 
(241 Fed. 747, 7£9, 757, 758, 774.) 1 • 

The case of Baker v. McCarl, etc., et ad., decided 
in this .court IVlarch 5, 1928, 24 F. (2d) 897, also, 
definitely recognizes the .rule in the findings of fact 
made bv the court as follows: 

Appellant is a lieutenant commander in 
the United States Navy, retired. Congress 
has appropriated funds covering his pay and 
4 attow,ancejs, and these funds are now in the 
possession of a disbursing officer of the Navy 


1 
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and available for the purposes for which 
they were appropriated. * * * (Italics 
supplied.) 

CONCLUSION 

Only a small sum is involved in this case, but the 
principle is important and governs other cases, 
and without regard to the amount here involved a 
decision is desirable. 

But for the insistence of the appellee, over objec¬ 
tion by appellants (R. 10, 11), that the decree 
should embrace the $75 withheld from his April, 
May, and June, 1925, compensation, and which 
the appellants are powerless to pay for lack of an 
appropriation, this case would have been gov¬ 
erned in the court below by the Pence case, 57 App. 
D. C. 159, and there would have been no necessity 
for prosecuting this appeal. 

We respectfully submit the order of the court be¬ 
low should be remanded with orders to modify as 
it shall seem appropriate to this court, on the au¬ 
thorities to direct, and that the costs of presenting 
the appeal to this court should be upon the ap¬ 
pellee. 

Leo A. Rover, 

United States Attorney for the 

District of Columbia. 

R. L. Golze, 

General Counsel, 
General Accounting Office. 

H. O. Hoagland, 

Attorney, General Accounting Office, 

For the Appellants. 
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BRIEF FOR APPELEE. 

This (No. 4827) is one of a group of three Pay! Stop¬ 
page Cases (the others being Nos. 4826 and 4825) now- 
pending on appeal in this court, all involving the; same 
question. Appellants ’ sole contention in all three; cases 
is that part of the pay which appellants unlawfully 
withheld has reverted to the Treasury and cannot be 
reached by the decree. We repeat for this ease the 
propositions we submitted in the other cases, vizi: 

1. That appellants’ contention is a stock argument 

unsuccessfully made by appellant McCarl in all 
the Pay Stoppage Cases. ! 

2. That appellants cannot raise the question here, 

because appellants Davis and Walker did not 
raise it below and appellant McCarl has no in¬ 
terest in it. j 

3. That in any event the decree is against appel¬ 
lants personally. 

4. That if the payment must be out of public funds 
current appropriations are available. 

Respectfully submitted, 

S. T. Ansele, ; 

E. S. Bailey, 

Washington, D. C., Attorneys for Appellee. 

January 22, 1929. i 






